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. INTRODUCTION

Business Roundtable appreciates the opportunity to respond to the Request for Information
(RFI1) that the U.S. Department of Labor’s (Department or DOL) Employment and Training
Administration (ETA) published on December 21, 2023, titled “Labor Certification for
Permanent Employment of Foreign Workers in the United States; Modernizing Schedule A To
Include Consideration of Additional Occupations in Science, Technology, Engineering, and
Mathematics (STEM) and Non-STEM Occupations.”

Business Roundtable is an association of more than 200 chief executive officers (CEOs) of
America’s leading companies, representing every sector of the U.S. economy. Business
Roundtable CEOs lead U.S.-based companies that support one in four American jobs and almost
a quarter of U.S. GDP. The organization’s mission is to promote a thriving U.S. economy and
expanded opportunity for all Americans, including through continued efforts to strengthen the
pipeline of American workers as well as to ensure lawmakers enact sound immigration policies
that support our economy. Business Roundtable has conducted extensive research and has
released multiple in-depth reports on various immigration policy issues.!
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Business Roundtable welcomes this opportunity to provide input on Schedule A revisions.
Modernizing Schedule A will help advance national priorities, address workforce challenges and
reduce burdens on the Department and the private sector. We encourage the Department to
establish a data-driven process for regular updates that includes public input so that Schedule A
can fulfill its purpose to respond to labor market demand.

Il MODERNIZING “SCHEDULE A” WILL ADVANCE IMPORTANT NATIONAL INTERESTS AND
INCREASE U.S. COMPETITIVENESS

Schedule A needs updating so that it can serve its purpose as a tool for responding to labor
shortages.

The purpose of Schedule A is to pre-certify job vacancies for which there is a shortage of U.S.
workers and the employment of immigrants would not cause adverse effects. Though the
Secretary of Labor can amend this list “at any time, upon his own initiative,” Schedule A was
last updated in 2004. Today, only two groups of occupations remain: Group | includes physical
therapists and professional nurses, and Group Il includes immigrants of exceptional ability in
the sciences, arts or performing arts.

Job vacancies today are different than they were in 2004. For example, increased automation
and other technology-based shifts have changed the nature of work and the skills employers
need to sustain U.S. economic growth and competitiveness.

To serve its purpose, Schedule A needs to be updated to reflect labor shortages in the modern
economy.

Schedule A should advance national priorities.

From energy and infrastructure to Artificial Intelligence (Al) and cybersecurity, the public and
private sectors are investing in industries and technologies that are critical to national and
economic security. With these investments come new jobs, and Schedule A should be updated
to support employers as they seek qualified talent to advance national priorities.

President Biden’s October 2023 Executive Order on the Safe, Secure, and Trustworthy
Development and Use of Artificial Intelligence (“Al Order”) expressed an urgent need to take
action, both from a national security perspective and to ensure the United States’ ability to
compete globally in critical fields. Recognizing that domestic talent alone cannot advance this
national interest, the Biden Administration directed the Secretary of Labor to publish this RFI
and the Secretary of State and Secretary of Homeland Security to clarify and modernize
immigration pathways for experts in these fields.?
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The Al Order makes clear that access to talent is critical to keeping Al innovation in the United
States. The Center for Security and Emerging Technology has warned that as a consequence of
the talent shortage in Al in the United States, “U.S. companies are moving Al R&D abroad.”3

Members of Congress have called on the Department to use Schedule A to streamline hiring
international workers in high-demand industries such as science, technology, engineering and
mathematics (STEM) and health care.* The bipartisan House Select Committee on the Strategic
Competition Between the United States and the Chinese Communist Party recommended that
the Department add occupations critical to national security and emerging technologies and
mandate that Schedule A be updated continuously to reflect the dynamic job market and
current market conditions and demands.>

Furthermore, new federal investments — the CHIPS and Science Act, the Inflation Reduction Act,
and the Infrastructure Investment and Jobs Act — means more new jobs that will require
qualified workers, but domestic sources of talent are scarce. For example, a July 2023 study
found that 58 percent of projected new semiconductor jobs may remain unfilled at the current
trajectory.® A modernized Schedule A can help employers fill in-demand jobs that will advance
national priorities.

An updated Schedule A will help address U.S. workforce challenges.

The United States is facing significant workforce challenges, and Schedule A changes can help
address them.

e The aging workforce. The labor force participation rate is alarmingly low, with just over
62 percent of working-age Americans participating in the workforce today compared to
over 67 percent in 2000.” Those numbers are not expected to improve anytime soon,
considering that from 2012 to 2022, the over-65 population grew by 14.7 million, while
the under-25 population declined by 1.8 million.?

e The skills gap. A growing number of Americans do not have the skills employers need.
The speed at which new skills are becoming requisite for jobs is unprecedented, with
more than a third of the top 20 skills for the average U.S. job having changed in the last
eight years. This shift is even more pronounced in sectors experiencing the highest
levels of disruption, where over three-quarters of the demanded skills have changed
during the same period.®

Consequently, roughly 10 million jobs have gone unfilled across the U.S. economy for months
on end —in fields that range from construction to cybersecurity. Urgency to address this skills
gap has been exacerbated by the new federal investments identified earlier.
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While access to high-quality education and training programs for American workers and other
workforce development strategies are a large part of the solution, an updated Schedule A list
would help meet employers’ workforce needs. They would be able to fill in-demand jobs more
quickly to meet market demands and drive productivity.

Additionally, including shortage occupations in Schedule A prioritizes those occupations® and
makes it more likely that a highly skilled foreign national will continue pursuing a career in the
United States. Lengthy wait times for a green card would remain for many applicants due to
annual caps and per-country limits, but allowing an employer to proceed directly to filing an
immigrant petition with the Department of Homeland Security (DHS) does shorten the process
by a year or more. This reduces the amount of time a foreign national must wait to secure job
portability and allows their spouse to potentially resume their own career, providing greater
certainty regarding their path forward in this country. These factors can determine whether an
employee continues to contribute to innovation here in the United States or takes their talent
elsewhere.!!

Modernizing Schedule A would also promote skills development within the United States, a goal
specified in the Al Order. For example, placing Al- and semiconductor-related occupations on
the Schedule A list, along with others the Department deems in shortage using its new
methodology, would signal to U.S. workers which occupations are experiencing unmet demand.
This would make it clear where skills or educational gaps exist in the domestic workforce and
could result in higher numbers of U.S.-born individuals acquiring the skills and pursuing degrees
needed to enter these occupations.

Schedule A updates will reduce burdens on the Department and the private sector.

Today, the government and private sector are spending significant time and money on
occupations that should be on Schedule A. A FWD.us analysis of DOL data from fiscal years
2021 to 2023 identified multiple occupations for which PERM certifications were granted more
than 99 percent of the time.'? The analysis found that 9 of the top 10 occupations were in
STEM.

Adding these and other occupations to Schedule A would help the Department reduce its
backlogs. DOL data indicates that it takes an average of 393 calendar days to process a PERM
application, and longer if an application is subject to audit.!®> Because the Department must
meet certain statutory timelines in other classifications, backlogs will continue to accumulate
and worsen without Schedule A updates. Additionally, because the Department does not
collect filing fees for a PERM application or a Prevailing Wage Determination (PWD) request, it
must use its own appropriations, which it has acknowledged are insufficient.'* Updating
Schedule A would allow the government to focus limited resources on cases that warrant a
labor market test.
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For the private sector, employers incur significant costs to complete the process. PERM also
adds more than one year to the green card sponsorship timeline, which hinders companies’
ability to retain highly skilled workers and ultimately works against the interests of the United
States.

A pharmacist is a good example of an occupation that should be on Schedule A. In the first
three quarters of 2023, 60,882 pharmacist job openings were identified —an 18 percent
increase since 2022, which followed a 12 percent leap in these postings in 2021. However, only
13,323 new pharmacists graduated in 2022 — the largest drop since 1983. In 2023, just 9,743
students were accepted to pharmacy school by the application deadline. U.S. Bureau of Labor
Statistics data shows that there will be about 13,400 unfilled pharmacist job openings each year
over the next decade.?®

11K RECOMMENDATIONS FOR MODERNIZING SCHEDULE A

The Department should establish a data-driven methodology for determining regular updates
to Schedule A.

Improvements in available data sources give the Department the necessary tools to create a
data-driven methodology for updating Schedule A. The RFI suggests that datasets from the
sources listed in the RFI cannot indicate unmet demand and were not designed to identify
potential labor shortages, which limits the Department’s ability to ascertain and respond to
shortages. Business Roundtable submits that since Schedule A was last updated, significant
advancements in data reporting and collection in both the public and private sector should give
the Department greater confidence when making determinations regarding appropriate
revisions to Schedule A.

The Institute for Progress (IFP) advanced a proposed model for modernizing Schedule A in
December 2023, which demonstrates that a reliable, transparent, data-driven process is
possible for the Department to develop and implement. Relying primarily on the U.S. Census
Bureau’s American Community Survey (ACS) and Current Population Survey (CPS) data, the
model considers the following indicators to identify occupations that are in shortage:
percentage change in the median wage over one year, job vacancy postings per worker,
percentage change in employment over one year, labor force non-participation, three-year
lagged unemployment rate and job-to-job transition rate over one year. To calculate the ratio
of job postings to workers in a given year for the “job vacancy posting” indicator, IFP used a
combination of proprietary data from Lightcast.io and occupational employment data from the
ACS because publicly available job postings data from the Bureau of Labor Statistics’ Job
Openings and Labor Turnover Survey (BLS JOLTS) are not available at the occupation level.

The IFP report recognizes limitations in current government data but suggests that the exercise
itself of working with data to review and regularly update Schedule A “could help [the
Department] identify data collection improvements to BLS or the Census Bureau that would



February 20, 2024
Page 6

facilitate better decision-making around shortages.” Advancement in government data
collection that could result from modernizing Schedule A would be in the public interest.

In the near term, Business Roundtable encourages the Department to incorporate other data
sources to fill in these gaps and ensure the Department has a comprehensive view of the labor
market. Such sources could include private-sector entities such as Lightcast, as well as
nonprofit and academic institutions that are conducting the type of predictive analysis and
producing granular, up-to-date data that would aid the Department in making these
determinations. We also recommend that the Department explore ways to secure state and
local data, such as through partnerships with governors and state governments, which could be
valuable supplements to the national data sources. In addition, the Department could consider
its own adjudication data in Schedule A determinations.

The Department should institute a regular cycle for reviewing and updating Schedule A that
invites public input.

Given our dynamic economy, Business Roundtable urges the Department to adopt a model for
updating Schedule A that responds to the labor market. To fulfill its purpose, Schedule A must
be routinely reviewed and updated. The Department should look to the DHS STEM Designated
Degree Program List review process as an example and consider adopting a similar annual
review process that allows members of the public to submit input for review.

DHS established an annual review cycle for the list, which determines international students’
eligibility to remain in the United States and work on the Optional Practical Training (OPT) STEM
extension based on the content of an educational program.'® As part of the annual review,
interested parties can nominate Department of Education Classification of Instructional
Programs (CIP) codes for inclusion on, or removal from, the DHS list. Submissions are evaluated
to assess whether the degree is generally considered to be a STEM degree by recognized
authorities, including input from educational institutions, governmental entities and non-
governmental entities. Changes are published in a future update to the DHS list and announced
via a Federal Register Notice, among other communication channels.

In addition to data analysis, we encourage the Department to take a holistic approach that
considers information and feedback provided by stakeholders.

V. CONCLUSION

Business Roundtable appreciates the opportunity to respond to this RFl. We urge the
Department to modernize Schedule A as soon as possible to ensure it includes critical shortage
fields and to establish a mechanism for regularly updating it. We stand ready to assist in these
efforts and provide additional feedback. Please contact Dane Linn, Senior Vice President,
Business Roundtable, at dlinn@brt.org if you have any questions.
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